
Refusal notice Section 41 Commercial in Confidence 
 
We consider that the absolute exemption set out in Section 41 (Information provided in confidence) 
applies to the information requested. Therefore, we have decided to withhold the information. We 
confirm that the London Borough of Barnet holds the information requested; however, we consider 
the absolute exemption in section 41 applies to the information requested. 
 
Section 41 relates to confidentiality; and this information originates from a third party and was 
provided to us in confidence. Release would be an actionable breach of confidence. Even where the 
absolute exemption in Section 41 is engaged, we must still consider the public interest in disclosure, 
because the law of confidence recognises that a breach of confidence may not be actionable when 
there is an overriding public interest in disclosure. In order for this exemption to apply: (i) the 
information must have been obtained by the public authority from another person; and (ii) 
disclosure of the information would give rise to an actionable breach of confidence.  
 
We have considered the following factors. 
 
The duty of confidence is not absolute, and the courts recognise circumstances under which 
information may be disclosed: 
 

• Where the person to whom the duty is owed consents 

• Where disclosure is required by law 

• Where there is an overriding public interest in disclosure 
 
The person to whom the duty is owed has not provided consent and disclosure is not required by 
law. 
 
We have considered the following factors: 
 
 

Factors in favour of disclosure Factors in favour of withholding 

The general public interest in the 
promotion of transparency, 
accountability, public understanding and 
involvement in the democratic process. 
 

All information relating to Partners Group 
and Partners Group funds supplied by us 
to London Borough of Barnet (LBB) is 
provided under clear conditions and 
obligations of confidentiality. As this 
information is not readily available by 
other means, breach of these 
confidentiality obligations would certainly 
be actionable. It should also be noted that 
pursuant to the limited partnership 
agreement, LBB owes duties of 
confidentiality to the other investors in 
PG Private Markets Credit Strategies 2 
S.A. Compartment Multi Asset Credit 
2017 (IV) GBP and 
PG Private Markets Credit Strategies 
S.A. Compartment Multi Asset Credit 
2015 (II) GBP, as well as to Partners 
Group itself. 
 



Whilst there are arguments on each side, in the circumstances of the case, there is no overriding 
public interest in disclosure and so the information is withheld. 
 
Refusal notice Section 43 Commercial Interests 
 
We consider that the qualified exemption set out in Section 43 (Prejudicial to commercial interests) 
subsection (2) applies to the information requested. 
Therefore, we have decided to withhold the information. Section 43 of the Act, which provides a 
qualified exemption from disclosure if such disclosure would be likely to prejudice the commercial 
interests of any person, in this instance the interests of the Council and its contractors. 
The documentation agreed between Partners Group and LBB is commercially sensitive and 
confidential. In applying this exemption, we have had to balance the public interest in withholding 
the information against the interest in favour of disclosure. 
 

Factors in favour of disclosure Factors in favour of withholding 

• Furthering the understanding, and 
participation in the public debate of issue  

• Facilitate the accountability and 
transparency of public authorities for 
decisions taken 

• Facilitate accountability and transparency in 
the spending of public money 

• Allowing individuals to understand decisions 
made by public authorities affecting their 
lives and, in some cases, assist individuals in 
challenging those decisions Factors in favour 
of withholding 

• Need to obtain value for money 

• The documentation agreed between 
Partners Group and LBB is commercially 
sensitive and confidential. In all the 
circumstances of the case, the public 
interest in maintaining the exemption 
outweighs the public interest in disclosing 
the information. 

• The terms of fund documentation is a key 
consideration for investors when 
determining whether or not to invest with 
Partners Group and disclosure of the 
specific terms of the documentation which 
underlies PG Private Markets Credit 
Strategies 2 S.A. Compartment Multi Asset 
Credit 2017 (IV) GBP and PG Private 
Markets Credit Strategies S.A. 
Compartment Multi Asset Credit 2015 (II) 
GBP are likely to have a prejudicial effect 
both on Partners Group and potentially the 
other investors in PG Private Markets Credit 
Strategies 2 S.A. Compartment Multi Asset 
Credit 2017 (IV) GBP and PG Private 
Markets Credit Strategies S.A. 
Compartment Multi Asset Credit 

• 2015 (II) GBP. 

• Council and contractors position in a 
competitive environment, market 
sensitivity of information and potential 
usefulness to competitors; 

• Negative effect on competitiveness if 
competitors were to have access to 
information; 

• In particular, we would like to emphasise 
the potentially severe detrimental impact 
that disclosure and dissemination of the 
commercially sensitive information (such as 



hurdle rates and fee bases) may have on 
our partners business. This is a particular 
concern in this circumstance, where it is 
certainly possible that the information will 
be disseminated to competitors, who would 
then be able to use this information to the 
disadvantage of Partners Group, resulting in 
serious prejudice to Partners Group’s 
business. As mentioned above, the Section 
43 exemption is a qualified exemption; the 
duty to disclose continues unless, in all the 
circumstances, the public interest in 
maintaining the exemption outweighs the 
public interest in disclosing the information. 
In light of the severity of the potential 
prejudice and absence of legitimate public 
interest, the public interest test cannot 
qualify the Section 43 exemption in this 
circumstance. Further, as LBB may also be 
prejudiced, whether by the possibility that 
LBB will be restricted in making future 
investment in Partners Group investment 
funds or the possibility that in the future 
LBB may only receive restricted information 
about Partners Group funds and so be 
unable to effectively monitor its 
investments, neither of which can be in the 
public interest, any public interest 
argument is further undermined. 

 

 
Whilst there are arguments on each side, in the circumstances of the case, there is no overriding 
public interest in disclosure and so the information is withheld. 
 


